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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff/Appellee, : 
vs. : 
RONALD MORELLO, s 
Defendant/Appellant. : 
: BRIEF OF APPELLANT 
: Case No. 950821-CA 
: Priority No. 2 
JURISDICTIONAL STATEMENT 
Jurisdiction was conferred on the Supreme Court of the State 
of Utah, pursuant to Title 78, Chapter 2, Section 2(3)(i), Utah 
Code Ann, (1953 as amended), wherein an appeal was taken from the 
denial of appellant's Amended Motion to Withdraw Guilty Plea in a 
matter involving a conviction for a first degree felony. 
Notification has been given by the Supreme Court of the State of 
Utah that, pursuant to the authority vested in that court, the case 
was poured-over to the Utah Court of Appeals for disposition, on 
December 7, 1995. 
ISSUES PRESENTED FOR REVIEW AND STANDARDS OF REVIEW 
The following issue is presented for review in this court: 
1. Did the court err in denying appellant's motion to 
withdraw his guilty plea because the record of the colloquy in 
taking the plea of guilty no longer exists? There is no record of 
any discussion with the trial court concerning appellant's 
understanding of the nature and elements of the offense, 
1 
restitution, that the court advised appellant personally that any 
recommendation as to sentence is not binding on the court or that 
there is a factual basis for the plea as required by Rule 11, Utah 
Rules of Criminal Procedure. 
Standard of Review; The issue involves questions of law which this 
Court reviews for correctness. This Court gives no discretion to 
the trial judge in making that review. RE: State v. Pena, 869 
P.2d 932 (Utah 1994). The trial court's ruling regarding 
substantial compliance with constitutional and procedural 
requirements for entry of a guilty plea is a question of law that 
is reviewed for correctness. Refer: Willett v. Barnes, 842 P.2d 
860 (Utah 1992) 
STATUTES, RULES, AND CONSTITUTIONAL PROVISIONS 
Appearing in Addendum A to this brief are the following: 
Rule 11, Utah Rules of Criminal Procedure 
Article I, Section 7, Constitution of the State of Utah 
STATEMENT OF THE CASE 
This is an appeal from a final Order and Judgment and Findings 
of Fact and Conclusions of Law denying appellant's Amended Motion 
to Withdraw Guilty Plea, by the Honorable Homer F. Wilkinson, a 
Judge of the Third Judicial District Court. (R. Pg 33-37, Addendum 
B) Appellant filed, pro se, a Motion to Withdraw Guilty Plea. 
Counsel was appointed to represent appellant and filed an Amended 
Motion to Withdraw Guilty Plea, on August 3, 1995. (R. Pg 21-25) 
A hearing was held on appellant's amended motion on August 24, 
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1995. An Order and Judgment and Findings of Fact and Conclusions 
of Law, were entered by the court, denying appellant's motion, on 
September 25, 1995. A Notice of Appeal was filed on October 6, 
1995. (R. Pg 38) Notification by the Supreme Court that the case 
was poured-over to the Utah Court of Appeals for disposition was 
filed December 7, 1995. 
STATEMENT OF FACTS 
On May 20, 1983, appellant entered a plea of guilty to the 
offense of Aggravated Robbery, a felony of the first degree, in 
violation of Title 76, Chapter 6, Section 302, Utah Code Ann. (1953 
as amended), before the Honorable Homer F. Wilkinson, a Judge of 
the Third Judicial District Court. In connection with that plea 
the appellant, counsel for appellant, the prosecuting attorney and 
the court executed and entered an "Affidavit of Defendant." 
(Addendum B) Appellant was sentenced to confinement at the Utah 
State Prison for the indeterminate term of not less than five (5) 
years and which may be for life. The sentence was ordered to run 
concurrently with a federal sentence appellant was then serving. 
(R. Pg 13-14) 
Having terminated his federal sentence, appellant was returned 
to the Utah State Prison, where he was given a parole date of 2008 
and a restitution amount of approximately sixty-six thousand 
dollars ($66,000.00). (R. Pg 34, Findings #3) This restitution 
represented the value of the property appellant had stolen in 
connection with the robbery. 
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Appellant filed a Motion to Withdraw Guilty Plea, pro se. 
Counsel was appointed to represent appellant and filed an Amended 
Motion to Withdraw Guilty Plea. 
On October 24, 1995, a hearing on that motion was held before 
the Honorable Homer F. Wilkinson, a Judge of the Third Judicial 
District Court. The files and records of the court contained a 
signed copy of the "Affidavit of Defendant," executed on the date 
appellant entered his plea. (R. Pg 11-12) However, the reporter's 
notes of the hearing and the allocution between appellant and the 
court no longer exist, as they have been destroyed by the court 
clerk. (R Pg 34, Findings #4) 
Consequently, no transcript of proceedings could be produced. 
No evidence was presented regarding that colloquy between appellant 
and the court. 
SUMMARY OF THE ARGUMENT 
The issue presented for review concerns compliance with Rule 
11, Utah Rules of Criminal Procedure. The transcript of the 
allocution required for compliance with that rule no longer exists 
and no evidence was presented beyond the "Affidavit of Defendant," 
to demonstrate that compliance. Consequently, because there is no 
transcript of the allocution, there is no record to show appellant 
understood the nature and elements of the offense, any discussion 
concerning restitution, the court advising appellant personally 
that any recommendation as to sentence is not binding on the court 
4 
or a factual basis for the plea. The motion to withdraw 
appellant's guilty plea should have been granted. 
ARGUMENT 
POINT I 
IS THERE SUBSTANTIAL COMPLIANCE WITH THE REQUIREMENTS 
OF RULE 11, UTAH RULES OF CRIMINAL PROCEDURE WHEN 
THE RECORD DOES NOT CONTAIN THE ALLOCUTION 
BETWEEN APPELLANT AND THE COURT? 
Appellant's Amended Motion to Withdraw Guilty Plea was filed 
substantially after the entry of the plea. The time limits imposed 
on such a motion, pursuant to Title 77, Chapter 13, Section 6(b), 
are not applicable as this limitation by statute was enacted after 
appellant was sentenced. 
Rule 11(e), Utah Rules of Criminal Procedure, outline the 
process by which the court may accept a plea of guilty. The 
requirements of that rule embody the concept that due process of 
law requires that a defendant's plea of guilty be freely, 
voluntarily and knowingly entered. The court must find that the 
defendant knows of a right to the presumption of innocence, the 
right against compulsory self-incrimination, the right to a speedy 
public trial before an impartial jury, the right to confront and 
cross-examine and to compel the attendance of witnesses, the nature 
and elements of the offense, the burden of proof, the minimum and 
maximum sentence and the nature of any plea agreements. If there 
are sentencing recommendations, the court is required to advise the 
defendant personally of those recommendations and that they are not 
binding on the court. (Refer: Rule 11(g)(2)) There is the 
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further requirement that a factual basis exists and that those 
facts demonstrate that a defendant committed each element of the 
charged offense. This procedural litany squarely places on the 
trial court the burden of ensuring that constitutional due process 
requirements are complied with when a guilty plea is entered. 
(Refer: State v. Gibbons, 740 P.2d 1309 (Utah 1987), Bovkin v. 
Alabama. 395 U.S. 238 (1969). The record must support the 
conclusion that there has been compliance. 
In State v. Hoff. 814 P.2d 1119 (Utah 1991), the rule was 
established that guilty pleas entered prior to Gibbons are 
appropriately received if there is a demonstration of substantial 
compliance with Rule 11. The test for post-Gibbons pleas requires 
strict compliance with the rules. Even though the lesser standard 
of substantial compliance is applicable in this matter, the record 
without the colloquy, falls short of demonstrating this compliance. 
In this case, that record consists of the Information and the 
"Affidavit of Defendant." The issues raised by appellant's motion 
call into question the adequacy of this record in four particulars. 
First, there is no record that the court was satisfied that 
appellant understood the nature and elements of the offense to 
which he was pleading. Second, appellant did not know that 
restitution could be imposed as part of the penalty. Third, 
appellant was not "personally" advised that any recommendation as 
to sentence was not binding on the court. Fourth, the court did 
not recognize a factual basis for the plea of guilty. 
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Rule 11(e)(4) requires that the court find that the defendant 
understands the nature and elements of the offense to which he is 
pleading guilty. Although the Information and the "Affidavit of 
Defendant" outline the elements of Aggravated Robbery, the record 
is deficient in showing that the court has made a finding that 
appellant understood those elements. 
Appellant has been assessed a restitution amount of 
approximately sixty-six thousand dollars ($66,000.00) by the Board 
of Pardons. The record is deficient in demonstrating that he knew 
that such restitution could be made part of any sentence. Inherent 
in the requirement of Rule 11(e)(5), is the requirement that 
appellant be informed of the amount of fine that could be imposed. 
Such a provision was contained in the Affidavit. However, nothing 
is expressed in the Affidavit regarding restitution, even though 
that is part of the penalty to which appellant became exposed as a 
result of his plea of guilty. 
Pursuant to Rule 11(g)(2), it was incumbent on the court to 
personally advise appellant that recommendations as to sentence 
were not binding. Because is no colloquy, there is no record of 
such advisement. 
There is also the requirement that there be a factual basis 
that would substantiate the prosecution of the charge at trial. 
(Refer: Willett v. Barnes. 842 P.2d 860 (Utah 1992), State v. 
Breckenridae. 688 P.2d 440 (Utah 1983). There must be a link in 
the record of facts that would place appellant at risk of 
conviction should the matter proceed to trial, with the knowing and 
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voluntary nature of a guilty plea. (Refer: State v. Stilling, 856 
P.2d 666, 672 (Ut. App. 1993). Although the Information contains 
a probable cause statement, the Affidavit is inadequate in 
articulating facts necessary to show an offense of Aggravated 
Robbery. The Affidavit is also deficient in showing that the court 
was satisfied of that factual basis. 
REASONS SUPPORTING ORAL ARGUMENT 
Appellant requests oral argument in this matter as it would be 
helpful to clarify the issues in the case. 
CONCLUSION 
Without the colloquy as part of the record in this matter, 
substantial compliance cannot be demonstrated. There are 
deficiencies in showing that appellant understood the nature and 
elements of the offense, appreciated that restitution could be 
imposed as part of the sentence and that he was personally advised 
by the court regarding recommendations not binding on the court. 
Consequently, appellant's motion should be granted and the 
matter set for trial. 
DATED t h i s ii day of , 1996. 
ystll Respectfull  submitted, 
JOSI 
Attorney for Defendant/Appellant 
431 South 300 East, #101 
Salt Lake City, Utah 84111 
Telephone: (801) 322-1616 
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CERTIFICATE OF DELIVERY 
I HEREBY CERTIFY that four (4) copies of the foregoing BRIEF 
OF APPELLANT, were delivered to the Attorney General's Office, 236 
State Capitol, Salt Lake City, Utah 84114, this JJ_ day of 
, 1996. r% 
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ADDENDUM A 
TEXT OF CONSTITUTIONAL PROVISIONS 
CONSTITUTION OF UTAH 
ARTICLE I, SEC. 7 
No person shall be deprived of life, liberty or property, 
without due process of law. 
TEXT OF RULES 
Rule 11, Utah Rules of Criminal Procedure 
Pleas. 
(e) The court may refuse to accept a plea of guilty, no 
contest or guilty and mentally ill, and may not accept the plea 
until the court has found: 
(1) if the defendant is not represented by counsel, he 
or she has knowingly waived the right to counsel and does not 
desire counsel; 
(2) the plea is voluntarily made; 
(3) the defendant knows of the right to the presumption 
of innocence, the right against compulsory self-incrimination, 
the right to a speedy public trial before an impartial jury, 
the right to confront and cross-examine in open court the 
prosecution witnesses, the right to compel the attendance of 
defense witnesses, and that by entering the plea, these rights 
are waived; 
(4) the defendant understands the nature and elements of 
the offense to which the plea is entered, that upon trial the 
prosecution would have the burden of proving each of those 
elements beyond a reasonable doubt, and that the plea is an 
admission of all those elements; 
(5) the defendant knows the minimum and maximum 
sentence, and if applicable, the minimum mandatory nature of 
the minimum sentence, that may be imposed for each offense to 
which a plea is entered, including the possibility of the 
imposition of consecutive sentences; 
(6) if the tendered plea is a result of a prior plea 
discussion and plea agreement, and if so, what agreement has 
been reached; 
(7) the defendant has been advised of the time limits 
for filing any motion to withdraw the plea; and 
(8) the defendant has been advised that the right of 
appeal is limited. 
(f) Failure to advise the defendant of the time limits for 
filing any motion to withdraw a plea of guilty, no contest or 
guilty and mentally ill is not a ground for setting the plea aside, 
but may be the ground for extending the time to make a motion under 
Section 77-13-6. 
(g) (1) If it appears that the prosecuting attorney or any 
other party has agreed to request or recommend the acceptance 
of a plea to a lesser included offense, or the dismissal of 
other charges, the agreement shall be approved by the court, 
(2) If sentencing recommendations are allowed by the 
court, the court shall advise the defendant personally that 
any recommendation as to sentence is not binding on the court. 
ADDENDUM B 
In the District Court of the Thu-ggJudicial District 
THE STATE OPUTAH. Sa^ ^^r^Q°°n y 
Defeg^ 
guilty to the charge(s) of: 
Plaintiff 
vit of Defendant 
'irr^eio
 u f ^ y y t^^^^ga NO. B fes-y 
under oath, hereby acknowledge that 1 have entered a plea of 
Elements: Facts: 
j^CJ^ifiJiLj. jrnrt*- hts>s*rvLtJP 
I have received a copy of the charge (Information) and understand the crime 1 am pleading guilty to is a 
(Degree of Felony or Clasfl 
TW^i^-^^ 
I of Misdemeanor) 
and understand the punishment for this crime.may be . 
prison term, fine, or both. I am not on drugs or alcohol. 
My plea of guilty is freely and voluntarily made. I am represented by Attorney 
who has explained my rights to me and I understand them. 
1. I know that 1 have a constitutional right to plead not guilty and to have a jury trial upon the charge to which I 
have entered a plea of guilty, or to a trial by a judge should I desire. 
2. I know that if 1 wish to have a trial. 1 have a right to see and hear the witnesses against me in open court in my 
presence and before the Judge and jury with the right to have those witnesses cross examined by my attorney. 1 also 
know that I have a right to have my witnesses subpoenaed at state expense to testify in court upon my behalf and 
that I could testify on my own behalf, and that if I choose not to do so, the jury will be told that this may not be held 
against me. 
3. 1 know that if I were to have a trial that the prosecutor must prove each and every element of the crime charged 
beyond a reasonable doubt, that any verdict rendered by a jury whether it be that of guilty or not guilty must be by a 
complete agreement of all jurors. 
4. 1 know that under the constitution that I have a right not to give evidence against myself and that this means that 
1 cannot be compelled to admit that I have committed any crime and cannot be compelled to testify unless I choose 
to do so. 
5. I know that under the constitution of Utah that if 1 were tried and convicted by a jury or by the Judge that 1 
would have a right to appeal my conviction and sentence to the Supreme Court of Utah for review of the trial 
proceedings and that if I could not afford to pay the costs for such appeal, that those costs would be paid by the 
State without cost to me. 
6. I know and understand that by entering a plea of guilty I am giving up my constitutional rights as set out in the 
proceeding paragraphs and that I am admitting I am guilty of the crime to which my plea of guilty is entered. 
7. I also know that if I am on probation, parole, or awaiting sentencing upon another offense of which I have been 
convicted or to which I have plead guilty, my plea in the present action may result in consecutive sentegcesbeing 
imposed on me. " U 0 U C JL x 
ft ft ft ft 1 i 
$Tl know that the fact that I have entered a plea of guilty does not mean that the Judge will not impose either a fine 
or sentence of imprisonment upon me and no promises have been made to me by anyone as to what the sentence will 
be. 
9. No promises or threats of any kind have been made to induce me to plead guilty. The following other charges 
pending against me, to-wit: (Court case number(s) or count(s)): 
H*+ I" / I Y I xhifthw ifl'in/rn ({fed xaC*M**a^tjLi:l^s 
Jtpr 
'iltfbedi 
j^iM^Ui ntUHA^i AlftiJl IAA+ J*
C J\Lt%LA/llstsLf "fcv*0> 
largefs)™! 
•f. JjUiQ,4 ^UfKT+i^A ISUAh/r&LS^. » 
wiltt>  ismissed, and that no other ch (  will be filed against me for other crimes 1 may have committed which 
are now known to the prosecuting attorney. I am also aware that any charge or sentencing concessions or 
recommendations or probation or suspended sentences, including a reduction of the charges for sentencing made 
or sought by either defense counsel or counsel for the State, is not binding on the Judge and may not be approved by 
the Judge. 
10. 1 have read this Affidavit, or 1 have had it read to me by my attorney, and 1 know and understand its contents. I 
y^ vears of aee. have attended school through the ^ and 1 can read and am .y s f g ,  tt  s l t  t . 
understand the English language. 
Dated this Vo . day of 
Subscribed and sworn to before me in Court this. t 
Defendant 
.day of 
7 ^ 
A X^- 19. / J 
Judge 
CERTIFICATE OF DEFENSE ATTOR fAaJL ykj^lM I certify that I am the attorney for N ^ ^ - , the defendant named above and I know he 
has read the Affidavit, or that I have read it to him, and I discussed it with him and believe he fully understands the 
meaning of its contents and is mentally and physically competent. To the best of my knowledge and belief the statements, 
representations and declarations made by the defendant in the foregoing Affidavit are in all respects accurate and true. 
Defenis) Attorney 
CERTIFICATE OF PROSECUTING ATTORNEY 
I certify that I am the attorney for the State of Utah in its case against 'defendant. 
I have reviewed the Affidavit of the defendant and find that the declarations ary true and accurate. No improper 
inducements, threats, or coercions to encourage a plea have been offered the 
believe the evidence would support the conviction of the defendant for th^pja offl 
would serve the public interest. 
dant. There is reasonable cause to 
ed, and that acceptance of the plea 
ORDER 
Based upon the facts set forth in the foregoing Affidavit and certification, the Court finds the defendant's plea of 
guilty is freely and voluntarily made and it is ordered that defendant's plea of "Guilty" to the charge, set forth in the 
Affidavit be accepted and entered. . P 
Done in Court this . day of. 4-? 19 
JOSEPH C. FRATTO, JR. #1121 
Attorney for Defendant 
431 South 300 East, #101 
Salt Lake City, Utah 84111 
Telephone: (801) 322-1616 
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Thirci Judicial District 
SEP 2 5 1995 
r\ s/Cr LnKeCOUNTY^N 
Dspur/ Clerk 
IN THE THIRD JUDICIAL DISTRICT COURT, 
COUNTY OF SALT LAKE, STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
VS. 
RONALD MORELLO, 
Defendant. 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Case No. 831906581 FS 
Judge Homer Wilkinson 
The defendant's Amended Motion to Withdraw Guilty Plea came on 
for hearing before the Court on the 24th of August, 1995; the State 
of Utah was represented by Chief Deputy District Attorney, WALTER 
R. ELLETT; the defendant was present and represented by his 
attorney, JOSEPH C. FRATTO, JR.; and the court having reviewed the 
files and records herein and having heard argument from counsel and 
being fully advised in the premises now makes and enters the 
following: 
FINDINGS OF FACT 
1. That defendant, RONALD MORELLO, entered a plea of guilty 
to the offense of aggravated robbery, a felony of the First Degree, 
before this court on May 20, 1983. 
000032 
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2. That defendant was sentenced to an indeterminate term at 
the Utah State Prison of not less than five (5) nor more than life; 
and defendant is schedule for parole in 2008. 
3. That the Board of Pardons has set restitution in 
connection with defendant's commitment, as recoupment for the value 
of property stolen, at approximately sixty-six thousand dollars 
($66,000). 
4. That the record of the allocution in open court during 
the hearing, wherein defendant entered his plea of guilty, no 
longer exists as the notes from the court reporter have been 
destroyed by the court clerks office. Consequently, no transcript 
of proceedings can be produced. 
5. That the Affidavit of Defendant, executed by defendant 
before the court on the date the plea was entered is available and 
has been reviewed by the court. 
6. That there is no record of any discussion concerning 
restitution or that defendant would be subject to the imposition of 
restitution as part of the sentence. 
7. That there is no record indicating that the court advised 
the defendant personally that any recommendation as to sentence is 
not binding on the court. 
From the foregoing Findings of Fact, the court now makes and 
enters the following: 
CONCLUSIONS OF LAW 
1. That there is an adequate and sufficient factual basis 
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set forth in the Affidavit of Defendant for the plea of guilty. 
2. That there is an adequate and sufficient description of 
the factual elements of the offense set forth in the Affidavit of 
Defendant for the plea of guilty. 
3. That by defendant executing the Affidavit of Defendant he 
acknowledged that he understood the maximum sentence to which he 
would be subject and that sentencing would be the decision of the 
court notwithstanding any recommendations that may be made. 
4. That there has been compliance with Rule 11(e), Utah 
Rules of Criminal Procedure and defendants Motion should be denied. 
DATED this ^ clay of ^ j e ^ j f - , 1995. 
Approved as/Tto form: 
BY THE COURT 
WaJ^ fer^ R .^Ex^ett 
Chie^Deputy District Attorney 
0 0 0 0 3 5 
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JOSEPH C. FRATTO, JR. #1121 
Attorney for Defendant 
431 South 300 East, #101 
Salt Lake City, Utah 84111 
Telephone: (801) 322-1616 
R I E 3 & ! 3 T ; 3 S T C 3 B S T 
Th.rd Judsci?.! District 
SEP 2 5 1995 
^Jlla^u^ Uepc.)' Clerk 
IN THE THIRD JUDICIAL DISTRICT COURT, 
COUNTY OF SALT LAKE, STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
vs. 
RONALD MORELLO, 
Defendant. 
ORDER AND JUDGMENT 
Case No. 831906581 FS 
Judge Homer Wilkinson 
The defendant's Amended Motion to Withdraw Guilty Plea came on 
before the Court on the 24th day of August, 1995. The Court having 
heretofore made and entered its Findings of Fact and Conclusions of 
Law and does now enter the following Order and Judgment: 
IT IS HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 
0 0 0 0 3 6 
That the Amended Motion to Withdraw Guilty Plea of the 
defendant, Ronald Morello, be and the same is hereby denied. 
DATED this 2~^ day of ^XJ^L^t ~ , 1995. 
BY THE COURT 
Approved as to form: 
Attorney 
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